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DISCUSSION: The nonimmigrant viga petition was denied by the Acting
Director, Texas Service Center. The matter 1is now before the
Administrative Appeals Office ("AAQ")on appeal. The appeal will be
dismissed.

The petitioner ig engaged in the distribution of plastic, aluminum
and metal products. It seeks to continue to employ the beneficiary
temporarily in the United States as its general manager for a
three vear period. The acting director determined that the
petitioner had not established that the beneficiary would be
employed in the United States in a managerial or executive
capacity.

On appeal, counsel states that the beneficiaryv assumed the duties
ag general manager of Cosmo International, Inc. in November 2000.
Counsel further states that prior to the commencement of his
employment in the U.S. operation, the beneficiary had undertaken
the procesgs of hiring a replacement for hig position at the parent
company in India. Counsel indicates that the beneficlary remained
on the payrcll at the parent company 1in India until the end of
OQctober 2000 and wag pub on tLhe payroll at the U.8. company in
Noverber 2000 and has remained on 1t since that date. Counsesl
argueg that thege facts clearly demonstrate that the U.8. company
has supported an executive or managerial position within one vear
of the approval of the Initial petition.

Counsel indicates that during the initial months of coperation, the
beneficiary hired outside independent contractors and agents Lo
perform functicneg such as accounting, document preparation, and
logisrtics. Counsel cites Matter of Irish Dairy Board, Inc. Counsel
states that on July 1, 2001, after six months of doing business
with independent contractors and appeinted agents, the beneficiary
hired a logistics manager. Counsel states that this person was
hired to take over logistics functions for the import and export
of maeterials, including shipments, clearance of customs, tax
approvals, and preparation of bilils of lading. Counsel indicates
that the firm is currently interviewing to £111 an administrative
manager position.

To establish L-1 eligibkility under sgection 10L{a} (15) (L} of the
Immigration and Nationality Aot (the Act), 8 U.s.C.
1101 (a) {(15) (L), the petitioner must demonstrate that  the
beneficiary, within three years preceding the beneficiary's
application for admission into the United Stateg, has been
employved abroad in a qualifying managerial or executive capacity,
or in a capacity involving specialized knowledge, for one
continuous year by a qualifying organization and seeks to enter
the United States temporarlly in order to continue to render his
or her servicegs to the same emplover or a subsidiary or affiliate
thereof in a capacity that 1s managerial, executive, or involves
specialized knowledge.

8 C.F.R. 214.2(1) (3) states that an individual petition filad on
Form I-129% ghall be accompanied by:
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{i} Evidence that the petitioner and the organization
whnich emploved oxr will employ the allen are gualifving
organizations as defined in paragraph (1) (1) (1i) (G) of
this section.

(ii) Evidence that the alien will be employed in an
exaecutive, managerial, or specialized knewledge
capacity, including a detailed description of the
services to be performed.

The issue to be addressed in this proceeding is whether the
petitioner has established that the beneficiary will be employed
in the United States in a primarily managerial or executive
capacity.

Sectlon 101{a) (44){A} of the RAct, 8 U.8.C. 1101(a) (44} (A},
providas:

The term 'managerial capacity" meang an agsignment
within an organizatlon in which the employee primarily-

i. manages the organization, or a department,
gubdivisgion, function, or component af the
organization;

[

supervisges and controls the work of other
upervisory, professional, or managerial employees,

manages an  essgsential  function within the
anization, or a department or subdivigion of the
nization;
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1ii. 1f another employee or other emplovees are
directly supervised, has the authority to hire and
fire or recommend those as well ag other personnel
actions {such as promotion and leave
authorization), or if no other employee ig directly
superviged, functlions at a genior level within the
organizational hierarchy oxr with resgpect to the
function managed; and

iv. exercigses discretion over the day-to-day
operations of the activity or function for which
the employee hasg authority. A firvst-line

gupervisor is not congildered to be acting in a
managerial capacity merely by wvirtue of the
supervisor's gupervisory duties unless the
employees supervised are professional.

Section 101(a) (44) (B) of the Act, 8 U.8.C. 1101 {a) (44) (B},
provides:

The term Pexecutive capacity® means an assignment
within an organization in which the employee primarily-



Page 4 SRC C1L 215 50463

i. directs the management of the organization or a
major component or function of the organization;

ii. establishes the goals and policies of the
organization, component, or function;

ii. exercises wide latitude in discretionary
eclision-making; and

QJ e

iid. receives only general supervision or
direction from higher level executives, the board
of directors, or stockholders of the organization.

On appeal, the petitioner's presgident degcribes the beneficiarvis
propoged job duties as follows:

Manages the overall operation of Cosmo International,
Inc.; supervigeg and controlsg the work of Logistics
Manager and Adminigtrative Manager; hires, traing,
motivates and fireg personnel; exercises the discretion
over day-to-day operations such as approval of
expenses, selection of suppliers and granting of the
time o¢ff to the employees; directs the logistics,
saleg, finance and administration functions of the
company; establishes a business philosophy consistent
with the company's short-term and long term objectives;
exercises discretionary decisgion making based on market
conditions, currency exchange rates, customg
regulations and tax laws in various countries; receives
only general direction from higher executive level by
reporting directily to the company president,

The petitioner was incorporated on December 11, 1997. On July 3,
2001, the date the visa petition was filed, the firm employed two
personsg. The beneficiary and a logistice manager who had been
recently hired.

Counsel refers to an unpublished decision invelving an employee of
the Irish Dairy Board. In the Irigh Dairy Board casge, it was held
that the beneficiary met the reqguirement of serving in a
nmanagerial and executive capacity for L-1 c¢lassification even
though he was the scle employee of the petitioning organization.
However, cocungel hag furnished no evidence to egtablish that the
facts of the instant case are in any way analogous to those in the
Irish Dailry Board case. Simply going on record without supporting
documents 1s not gufficient for purposes of meeting the burden of
proof in these proceedings. See Matter of Treasurs Craft of
Califprnia, 14 I&N Dec. 190 (Reg. Comm. 1872). Furthermore, while
8 C.F.R. 103.3{c¢c) provides that Service precedent decisionsg are
binding on all Service employees in the administration of the Act,
unpublished decisions are not similarly binding.

In thig case, the description of the beneficiary's Job duties is
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insufficient to warrant a finding that the bkeneficiary has been or
will bhe emploved in a primarily managerial or executive capacity.
At the time of filing, the beneficiary wag eggentially operating
the corpeoration as i1ts scle employee. It appears that the
beneficiary has been and will be performing operational rather
than managerial dutieg. The petitioner hag provided insufficient
evidence to establish that the beneficiary has been or will be
managing or directing the management of a function, department,
gubdivigion or component of the company.

Based upon the record, the petitioner has provided insufficient
avidence to establish that the beneficiary has been or will be
managing a sgubordinate staff of profeggional, managerial or
supervisory personnel who relieve him from performing non-
gqualifying dutieg. It appears the beneficiary isg the individual
periorming the necessary tasks for the ongoing operation of the
company, rather than primarily directing or managing those
functions through the work of others. Conseqguently, the petitioner
has not demongtrated that the beneficiary has been or will be
employved in the United States in a primarily managerial or
executive capacilty. For this reason, the petition may not be
approved.

In visa petition proceedings, the burden of proving eligibility
for the benefit sought remaing entirely with the petitioner.
Section 281 of the Act, 8 U.S8.C. 1361. Here, that burden has not
been met.

ORDER: The appeal is dismissed.



